
Not Protectively Marked 
Freedom of Information Classification – Open 

 

 1

 
 
STRATEGIC ALLIANCE AUDIT COMMITTEE – 8 JUNE 2017 
 
PUBLIC SECTOR APPOINTMENTS PROCESS (PSAA) APPOINTMENTS 
 
REPORT BY KAREN JAMES, 
HEAD OF AUDIT, INSURANCE AND STRATEGIC RISK  
 
PURPOSE OF THE REPORT 
 
The purpose of this report is to provide an update to members on the Public Sector 
Appointments Process (PSAA). 
 
 
1. INTRODUCTION 
 
1.1 Members will recall that at the last meeting of the Committee on 16 March 2017 it was 

confirmed that 97.3% of all police bodies had opted in to the PSAA for the appointment of 
External auditors. 

 
1.2 At that time the tendering framework was out for consultation prior to its formal release for 

bids on 6 April 2017. 
 
2. PROGRESS UDPATE  
 
2.1 Attached at Appendix A is the summary of feedback on the draft tender documents and 

responses by the PSAA. 
 
2.2 Members will see that this has caused some amendments to be made and some sections 

to be reworded.  This was intended to be the only consultation by the PSAA until 
appointments are made and as such no amended tender documents have been circulated 
prior to formal tender. 

 
2.3 The PSAA will issue contracts in early July 2017.  Such contracts between the PSAA and 

the audit firms will be for a period of five years.  
 
2.4 Before making an appointment to a body such as the police, the PSAA will consult with 

that body about the firm they propose to appoint. 
 
2.5 All appointments will be made by 31 December 2017 at the latest.  
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2.6 The process for the consultation, determination and publication of fees was made by 
31 March 2017.  

 
3. CONCLUSION 
 
3.1 Further updates will be provided to the Committee as they become available.  
 
4. RISK/THREAT ASSESSMENT 
 
 Financial/Resource/Value for Money Implications 
  
4.1 The proposed mechanism is considered to be the most cost effect and efficient method for 

the appointment of external auditors.  
 
 Legal Implications 
 
4.2 The Secretary of State for Communities and Local Government has specified the PSAA 

as the appointing person for principle local government bodies. 
 
 Implications for Policing Outcomes   
 
4.3 The are no immediate links between this paper and policing outcomes 
 
 Equality 
 
4.4 There are no equality issues arising from this paper 
 
5. RECOMMENDATION 
 
5.1 Members are asked to note the report.  
 
 
KAREN JAMES 
HEAD OF AUDIT, INSURANCE AND STRATEGIC RISK 
 
Members’ Enquiries to: Karen James, Head of Audit, Insurance and Strategic Risk 
 (01305 223429) 
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Outcome of feedback on draft contract terms and conditions provided by audit firms and audited bodies 
 
Introduction 

PSAA appreciates the time taken by audit firms and audited bodies to respond to its consultation on the draft terms and conditions. The table below 
presents the outcome of PSAA’s considerations of the feedback, which incorporates legal input where appropriate. Where feedback has been 
incorporated, this is reflected in the revised version of the contract. 

Please note that the clause numbers referenced within the feedback received may have changed in the revised contract, as a result of the changes 
that have been made. 

Ref. Detail of the feedback received Action Rationale and/or rewording  
1 Concern that there is no reference to non-audit work in the 

draft contract terms. The DWP have caused confusion on this 
issue, so whilst PSAA has nothing to do with this it would be 
helpful to have as a bare minimum a section headed Non-
audit work which stated there is nothing in the contract with 
PSAA that prevents the supplier from doing non-audit work 
and that additional work can be negotiated directly between 
the supplier and the audited body as long as it complies with 
the requirements of the NAO Code of Audit Practice and the 
Financial Reporting Council Ethical Standard. 
 

No change The draft contract terms were prepared with a focus on the delivery of 
the required services, and do not explicitly reference the provision of 
other services that might be undertaken outside of the contract. There 
is nothing in the draft contract terms that would prevent auditors, 
appointed for audits from 2018/19 and onwards, from being able to 
undertake non-audit work for audited bodies as long as they comply 
with the requirements of NAO Guidance and the Financial Reporting 
Council Ethical Standard, as is currently the case. 
 

2 
 

Please could you clarify what is meant by information 
required for Contract Reporting Requirements included in 5.3 
of the draft contract terms and conditions? In particular, does 
this cover information comparable to Appendix 7 (Protocol for 
Information Requests) and Appendix 8 (Protocol for liaison 
between PSAA and firms of appointed auditors) of the current 
Terms of Appointment? These give a minimum period of four 
weeks for auditor responses, rather than the 3 working days 
mentioned in 5.3 of the draft contract. Is it the intention for 
these timescales to be amended? 
 

Amended Definition of Contract Reporting Requirements deleted and clause 5.3 
reworded. 
10 working days set for both information and explanation requests. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
3 
 
 

Please can you clarify re 19.5 of the draft contract terms and 
conditions, relating to collection of fees from audited bodies? 
This seems to suggest that payment to PSAA would be done 
on settlement of each individual invoice by each audited 
body. At the moment, per the Terms of Appointment, there is 
a system of quarterly reporting and payment for this on a 
cumulative basis. Is it the intention to replace the current 
quarterly system? 
 

Amended Clauses 19 and 20 regarding payment to suppliers have been 
amended as the intention is not to replace the current quarterly system.  

4 Please can you confirm, as we are providing comments on 
the draft contract terms and conditions as early feedback in 
the process and there may be amendments to the contract as 
a result of all firms’ points, that there will be a further 
opportunity to comment on the contract issued with the ITT? 
 

No change It is not PSAA’s intention to seek further comments following this 
consultation process. 

5 After review of the draft Terms & Conditions the only 
comment/point we’d like to raise is that it isn’t clear how 
these terms and conditions will be applied between the local 
authority and the appointed auditor, i.e. how local specific 
requirements are built into the contract? 
 
If KCC will call-off from the contract then there should be 
some additional ‘call-off’ terms? 
 

Amended The contracts that are awarded will be in place between PSAA and the 
audit firms.  PSAA will appoint an auditor to each opted-in authority, 
following a statutory consultation process. 
 
Clause 31 of the contract gives audited bodies the benefit of the 
Supplier’s obligations in the contract under the Contracts (Rights of 
third Parties) Act 1999.  
 
Sub clause added to allow variation without Audited Body consent. 
 
 

6 We know that PSAA’s role under the Appointing Person 
regulations has shifted from the previous Audit Commission’s 
statutory audit appointment role to appoint to only those 
opted in bodies. It is not clear from this contract how any 
contractual arrangements between the audit supplier and the 
individual audited bodies will work. 

No change Addressed in point 5 above. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
7 Quality - This is one of the few sections which has been 

amended from the previous contract, reflecting the fact that 
quality review is now an FRC responsibility. The contents 
looks reasonable to us but will need to be revisited by any 
firm upon appointment once the Method Statement section 
has been completed.  
 

No change The contract will be updated only to insert the method statements but 
not to change the clauses in the contract. 
 
 

8 Key audit partners for services - Whilst this section is 
consistent with the previous contract, the new responsibilities 
of the ICAEW in maintaining its KAP register could be 
referred to for completeness.  
 

No change The role of the ICAEW is referenced in the definition of the Key Audit 
Partner. 

9 Staff vetting - The term ‘relevant conviction’ is broad and 
could be widely interpreted in our opinion. This may benefit 
from a more specific definition  
 

Amended A wide definition is deliberately used to ensure no omissions. 
Definition of “Relevant Conviction” reworded to include both the nature 
and/or performance of the Services. 
  

10 Auditor Appointments - This section is silent on what 
happens if an audited body wants its choice of auditor for a 
subjective reason rather than because of a collaborative one 
– it might be helpful to set out how such instances would be 
dealt with? This might be better communicated via a briefing 
rather than through the contract itself.  
 

No change This is not a matter for the contract, but we will communicate the 
process for consulting on and making auditor appointments to all 
audited bodies and audit firms. 
 

11 Auditor Appointments - This could be very widely interpreted 
to justify any appointments. Will PSAA seek to enter into 
dialogue with suppliers on the significance of the 
collaborative reasons put forward to support such 
appointments?  
 

No change The process by which PSAA will consult on and make auditor 
appointments will be communicated to audited bodies and firms 
separately. 
 

12 Effects of auditor appointment revocation - Whilst we 
consider that this is reasonable and in line with auditing 
standards, we suggest that a handover protocol may be 
useful, as one firm’s definition of ‘cooperate’ may be different 
from another’s?  
 

No change Handover protocol to be included in the Terms of Appointments. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
13 
 
 

Supplier’s indemnity to PSAA and/or audited body - We 
consider that this represents a broad indemnity, which 
essentially results in most claims arising under the contract 
services to be brought as indemnity claims against the firm. 
We would prefer to at least propose provisions around how 
claims are made against us and obliging PSAA and the 
audited bodies to mitigate their loss.  
 

Amended Clause 26 amended to add a mitigating provision for PSAA. 
 

14 
 

Limitation of liability - We note no cap on GT liability (which is 
consistent with statutory audit work). In the event of non-
statutory work being required under the contract, we would 
suggest that a reasonable liability cap was agreed.  
 

No change It is not the case that non-statutory work will be required under the 
contract. 

15 
 

PSAA’s indemnity to supplier - This is one of the key changes 
compared to the previous contract, as our indemnity is now 
limited to £50k with no reimbursement for internal costs. Our 
recent dealings with a local government objector have raised 
a number of difficulties in this area. Care needs to be taken 
that such contractual terms do not discourage auditors from 
doing the right thing in exercising their powers, or overly 
outsourcing legal advice to external sources if their internal 
costs are not covered. We would suggest permitting internal 
costs but subject to a cap, of, say, £20k?  
 

No change This is a Supplier risk to be considered when pricing. 

16 
 
 

PSAA’s indemnity to supplier - This is silent on indemnity 
arising from the auditor facing legal challenge over a PIR or 
over an audit opinion – is this intentional?  
 

Amended The revised contract includes legal challenges over a PIR. 

17 Complaints reporting - Whilst this is consistent with the 
previous contract, the recent growth in complaints may mean 
that PSAA is more interested in ‘complaints upheld’ rather 
than ‘complaints made’.  
 

No change Complaints made are a useful tool to indicate where performance may 
need improvement. 

18 Complaints reporting  - In addition, given recent dealings with 
complainants, who have complained to alternative sources, 
this section could explain how PSAA’s arrangements will fit in 
with the respective roles of FRC, ICAEW, NAO and CIPFA. 
 

No change For inclusion within the Terms of Appointment following agreement 
with the FRC, RSBs and CIPFA. The NAO has no role in complaints 
about auditors. 



AGENDA NO: 09 Appendix A 

Page 5 of 23 

Ref. Detail of the feedback received Action Rationale and/or rewording  
19 
 

Definition of Law - please consider editing this clause as 
currently it is too broad.  Please consider adding definition of 
‘guidance’. 
 
Definition of Relevant Conviction - We would expect ‘spent 
convictions’ to be carved out, cross reference Clause 8.2. 
 

Amended Definition reworded to exclude spent convictions. 
 

20 Conflicts of Interest - we would suggest cross referencing to 
clause 13.2 and 13.5 as we would require immediate right of 
termination due to legal or regulatory reasons. 
 

No change This is a PSAA decision not a supplier decision. 

21 
 
 

Prevention of Bribery and Corruption – 4.11 Please could you 
be more specific in who is the ‘third party’?  We do not agree 
to third parties reviewing our work therefore, please consider 
edits as noted. 
 
4.12 This clause was not included in the previous contract, 
therefore we would resist the appointment of a third party 
appointment. 
 

Amended 
 
 
 
 
 

Clause reworded to aid clarity. 

22 4.19 We would request that this clause be deleted as we 
receive reports from Regulatory bodies that include multiple 
clients, may not be relevant to the services provided under 
this contract or could be addressed to EY concerning our 
internal processes.   
 

No change Clause 4.19 is required to provide PSAA with access to regulatory 
bodies’ findings on audits we have appointed auditors to. 

23 4.2.1 – addition of “final copies of “ documentation 
 

No change This only relates to the documents supplied to PSAA. 

24 Performance of the Services: 
Delete 5.4 as already covered by clause 4.5 
5.3 - Please confirm that ‘any premise, documents, 
information, records or other data’ relates to information 
under this contract only. 
We would resist the appointment of a third party appointment. 
Please could you be more specific in who is the ‘third party’?  
We do not agree to third parties reviewing our work therefore, 
please consider edits as noted. 
 

No change This clause relates to “the services” only. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
25 8.4 – request the addition of “made on reasonable grounds” Amended 

 
Clause deleted.  

26 Non Discrimination - We would propose to delete clause 9.6 
as, if a disciplinary matters arises, it is a confidential matter 
for EY to determine. Clause 9.5 is sufficient as we will notify 
PSAA if a compliant / claim has been brought and we are 
resolving. 
 

No change PSAA needs to know of any disciplinary matters arises to determine 
any complaints and/or take decisions on any breaches.  
 
PSAA is a public authority for the purposes of the public sector equality 
duty in s149 of the Equalities Act 2010.  
 

27 13.2 Appointment of an Auditor – request the addition of 
“provided always that the Supplier shall not be obliged to 
accept such appointment”. 
 

No change PSAA must have the right to oblige a supplier. 

28 Effect of an Auditor Appointment Notice – request the 
addition of “or as a result of another legal, regulatory or 
professional reason” as a reason why The Supplier shall 
have the right to decline an Auditor Appointment Notice. 
 

No change Other than independence, we do not understand what these reasons 
could be. 

29 Collection of Fees from Audited Bodies – at 19.1 request the 
addition of “However the PSAA shall be responsible for the 
payment of all amounts due to the Supplier under the terms 
of this Contract (including the Contract Remuneration). 
 

Amended Clauses 19 and 20 regarding payment to suppliers have been 
amended as per point 3. 

30 Collection of Fees from Audited Bodies – request the 
reinstatement of a sub-clause from the previous contract 
“PSAA shall not withhold payment of Contract remuneration 
to the Supplier on account of non-payment of any Services 
Fees by the Audited Body. 
 

Amended Clauses 19 and 20 regarding payment to suppliers have been 
amended as per point 3. 

31 Change of law and contract remuneration – request to 
remove “The Supplier be relieved of its obligations to supply 
the Services in accordance with the terms of this Contract” 
 

No change This is in the current contract and works as defined. 

32 
 

Suppliers Duty to Insure – request removal of “with a 
reputable insurance company” and regarding professional 
indemnity insurance “or such higher limit as PSAA may 
reasonably require” 
 

Amended Reworded clause 25.1.  
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Ref. Detail of the feedback received Action Rationale and/or rewording  
33 
 
 

Clause 26 Supplier's indemnity to PSAA and/or audited body 
- We strongly resist the addition of ‘Audited Bodies’ in clause 
26.1 and clause 26.2, as we do not contract with the Audited 
Bodies. 
 

Amended Wording added to place a duty to mitigate on Audited Bodies. 
 
 

34 
 
 

Clause 27 Limitation of Liability - We note that you have 
capped your limitation of liability to £2m. We would not 
expect this limitation of liability to relate to circumstances 
where we as suppliers suffer loss of fee. Therefore, we would 
expect you to include wording related to excluding such a 
loss from this limitation. 
 

Amended It is difficult to see what liability PSAA might incur other than to pay 
fees or pay damages if PSAA does not meet the minimum lot value.  
Rewording of clause 27 to add a sub-clause covering claims for breach 
of the obligation in clause (new) 12.2 (Notional Value Minimum). 
 

35 
 

PSAA’s Indemnity to Supplier - The lower cap is unusual in 
our experience.  Amendments are proposed to reflect the 
current contracting position, which we have been happy to 
agree to in the past. 
Additional sub-clause 24.2 - foregoing or upon any other 
action properly taken by the Appointed Auditor in the course 
of their duties.  
 

Amended Reworded. 
 
 

36 Data Protection – addition of “for purposes reasonably 
ancillary thereto” in respect of data processing in clause 
32.3.3. 
 

Amended Reworded. 

37 Confidentiality - Reference to 1998 Act needs to be updated 
to 2014 Act 
 

Amended Reworded. 

38 Termination on Legislative Changes - we would suggest 
cross referencing to Clause 13.2 and 13.5. 
 

No change The clauses are not relevant to the clause 46 right to terminate. 

39 Schedule 4 Employees - We note that you have requested 
additional information from potential suppliers on this point.  
We would not wish to inherit or assume responsibilities for 
ongoing liabilities of incoming employees. 
 

No change This is a matter of law and not in PSAA’s gift. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
40 Schedule 4 Employees Retendering – request addition of “on 

an anonymised basis to comply with any applicable data 
protection Laws” 
 

Amended Reworded to aid clarity. 

41 Schedule 4 Employees Retendering - please consider the 
suggested edits to: 
Clause 2.7.1 - Changes may be necessary if we have 
absences. 
Clause 2.7.2 - Employees may be promoted and/or get pay 
rises through our normal annual review.  This should not be 
precluded. 
Clause 2.7.4 - Employees should retain the right to request to 
move teams and be granted this opportunity where 
appropriate. 
 

Amended Reworded to aid clarity. 

42 
 

Schedule 4 Employees Emoluments and Outgoings – 
request word change from “attributable” to “payable” in both 
paragraphs 
 

No change “Attributable” refers to sums which relate to a period but which may not 
become payable until later. TUPE in transferring the contract makes 
the incoming employer responsible for sums payable before the 
Transfer Date and the indemnity is there to transfer back to the 
outgoing employer sums “attributable” to the period before that date. 
 

43 
 

Schedule 4 Employees clause 2.1.6.1 – suggest removal of 
“on or” before the Transfer Date. 
 

No change The removal of words would appear to extend the indemnity and an 
employee in issue will presumably have transferred to the Supplier on 
the Transfer Date. 
 

44 Request the addition of an obligation on the supplier to “and 
also any anti-fraud and corruption policies of the Audited 
Body. 
 

No change This is not appropriate as these arrangements are within the scope of 
the audit work to be done. In addition PSAA cannot ask firms to sign up 
to policies neither it nor firms have had sight of. All firms are regulated 
by the RSBs in any event and have their own processes. 
 

45 
 

Request the addition of a new clause in Section 9 Non 
Discrimination 
In performing its obligations under the agreement, the 
Supplier shall comply with all applicable anti-slavery and 
human trafficking laws, statutes, regulations, the Audited 
Body’s policies and codes from time to time in force including 
but not limited to the Modern Slavery Act 2015. 
 

No change The supplier is obliged to comply with the Law.  
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Ref. Detail of the feedback received Action Rationale and/or rewording  
46 Request the addition under 32 Data Protection Act “The 

Supplier shall also observe the data protection policy of the 
Audited Bodies.” 

No change Not appropriate as the LAAA 2014 lays out specific requirements on 
auditors. 

47 Request the addition under 34 Freedom of Information of 
“and the Audited Body” in addition to PSAA. 

No change Not relevant to the nature of the contract. 

48 Request the addition of a new clause under 37 Intellectual 
property Rights of “All Intellectual Property Rights in any 
communications, guidance, specifications, instructions, 
toolkits, data, databases, patents, patterns, models, designs 
or other material furnished to or made available to the 
Supplier directly by the Audited Body shall remain the 
property of the Audited Body and the Supplier shall not (and 
shall procure that the Staff shall not) except when necessary 
for the implementation of the Contract, use or disclose any 
such Intellectual Property Rights without prior written 
approval of the Audited Body. 
 

No change The contract is for audit work. The LAAA 2014 sets out the 
requirements on auditors around information obtained in the course of 
audits. 

49 Limitation of Liability -  
The draft terms and conditions do not include a limitation on 
our liability.  
It is standard practice for firms delivering external audit 
services to include a limitation on liability in the terms of 
business.  
 

No change This is as per the previous AC contracts which firms have been party 
to. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
50 There are very broadly drafted indemnities in the contract. 

They carry unlimited liability and are as follows:  
1. Clause 9.7 - costs associated with investigations or 
financial redress in contravention of equalities legislation;  
2. Clause 26.1 - in favour of PSAA and the Audited Bodies in 
connection with the provision of services, including death, 
personal injury, loss/damage to property, financial loss 
arising from any advice given or omitted, failure to perform 
and any other loss caused directly by any act or omission of 
the supplier;  
3. Clause 37.9 - infringement of third party IPR - Note we are 
not to settle/compromise any claim without PSAA's prior 
written consent; the contract does not provide us sole 
defence of any claim;  
4. Schedule 4 clause 2.13; 2.16 - TUPE (in favour of PSAA 
and any future supplier); and  
5. The contract also includes a number of indemnities from 
PSAA to us; (clause 28) for losses in relation to the discharge 
of our duties (up to £50k) - this provision is somewhat 
contradictory as it also says that the liability limit in clause 
27.1 (£2m) will not apply; (Schedule 4 clauses 1 and 2) in 
relation to TUPE.  
 
It is standard practice for firms delivering external audit 
services to include a limitation on liability in the terms of 
business. 

No change This is as per the previous AC contracts which firms have been party 
to. Only addition is at clause 26.1. 
 
Clause 28 only relates to certain specific expenses not losses. 

51 There are references in the contract to clause numbers which 
do not exist. We presume this is as a result of these terms 
being a revised version of an older contract. (e.g. in clauses 
28.1; 31.1; 37.8)  
 

Amended Typos corrected. 

52 Under the Audit Commission contract we weren’t described 
as an agent. Rather we discharged certain functions of the 
Audit Commission i.e. collection of fees.  
 

Amended Wording amended to clarify the legal position. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
53 We are unsure whether this definition of good industry 

practice is specific enough, given that there is not one set of 
rules that is industry best practice.  
 

No change The wide definition is deliberate, as there is no one set of rules for 
industry best practice. 

54 Quality - There doesn’t appear to be a significant difference 
between the requirements of 4.15 and 4.16. Are both 
required?  
 

Amended Clause 4.15 has been retained and 4.16 deleted. 
 

55 
 

Quality 4.19 - We don’t believe there should be a reference to 
reports that indirectly concern the services to be performed. 
Reports of some Regulatory Bodies, such as the PCAOB, are 
not relevant to the performance of the Contract.  
 

No change This is required as the FRC and RSBs report on wider firm procedures 
are relevant to our work. 

56 The limit of £50,000 appears to be too low in relation to 
clause 28.2.3 in particular.  
The indemnity to the Supplier in the previous Audit 
Commission contract did not have a maximum monetary 
amount - it was in respect of ‘any’ charges or losses.  
 

No change The limit was set at this level deliberately by the PSAA Board. 

57 Clause 28.2 - The previous Audit Commission contract 
included more actions.  We would recommend a review to 
ensure the list is complete.  
 

Amended Reworded. 

58 FOI section - We don’t understand the nature of the 
reference in 34.5.1, given that 34.5 starts by stating ‘The 
Supplier acknowledges that…’  
 

Amended Reworded.

59 
 

Clause 34.7 - We are not clear as to what information may be 
included in a ‘Commercially Sensitive Information Schedule’, 
and why the PSAA may be obliged to disclose it.  
 

Amended Reworded.

60 
 

Clause 37.3 Copyright and IPR - We do not believe the 
PSAA should be able to have a non-exclusive licence to use, 
reproduce and maintain the intellectual property rights in any 
materials or software created by the Supplier prior to this 
Contract to the extent that these form part of any of the 
Deliverables themselves.  
 

Amended References deleted as this relates to other services provided to the 
AC, that are not relevant for PSAA. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
61 Clause 37.5 - Under the previous Audit Commission contract, 

providing copies of working papers was part of the terms and 
conditions. However, this is not usual practice more broadly.  
 

No change PSAA requires the same provision as set out in the AC contract as it 
must have access to working papers. 

62 Clause 37.7 - We think this clause is meant to read ‘…the 
owner of the rights granted to PSAA…’  
 

No change It is correct as currently drafted. 

63 
 

Clause 37.14 - It is not typical for us to return ‘all materials, 
work or records held, including any back-up media’ at the end 
of a Contract. We do not understand how this would work in 
practice.  
 

Amended References to be deleted as this relates to other services provided to 
the AC that are not relevant for PSAA. 

64 We can’t locate the terms of appointment, is this a separate 
document?  
 

No change The current Terms of Appointment can be found on the PSAA website 
and are subject to updating from time to time. Future Terms will be less 
onerous than the current version as some provisions will not be 
required. 
http://www.psaa.co.uk/appointing-auditors/terms-of-appointment/  
 

65 Contract Extension 2.2 - Is the extension ‘by agreement’ or 
can it REQUIRE the Supplier to carry out the services during 
the extension. Assume it is the latter but it isn’t 100% clear. 

Amended Reworded as it is the latter. 

66 
 

Public Liability Insurance – it is preferable to specify a 
minimum figure – say £5m. I assume it would be the Audited 
Body who would be relying on this. 

Consider the 
feedback 

Reworded to include a minimum limit of £5m for public liability 
insurance 
 

67 Definitions - Contact Partner – “means the individual or 
partner or equivalent status nominated from time to time by 
the Supplier”. Should this be “means the individual OF 
partner or equivalent status nominated from time to time by 
the Supplier”? 
 

Amended Reworded. 
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Ref. Detail of the feedback received Action Rationale and/or rewording  
68 Clause 1.3 - We note the intent that fees are set for the first 

two years and then increased with the Consumer Price Index.  
As the indexation applies for the previous twelve month 
period (rather than the year three change reflecting CPI from 
the outset of the Contract) this mechanism invites bidders to 
set pricing based on their anticipated costs for year 2.  PSAA 
might consider changing this – it amounts to higher costs for 
year one than might otherwise be achieved if either i) 
indexation were applied from year two onwards or ii) the year 
three indexation allowed for CPI over the previous 24 
months. 
 

No change A slight misunderstanding as indexation is after year 3 not year 2 and 
applies to firms’ remuneration not fees. The mechanism does risk an 
increase in PSAA’s costs in earlier years but this can be smoothed by 
our separate fee setting process. PSAA, through its approach, has 
sought to share this risk with firms. 
 

69 
 

Clause 4.9.4 - The obligation to have contracts with suppliers 
containing “terms equivalent” with regard to anti-bribery may 
be difficult – something along the lines of “with similar affect” 
is more practicable.  By way of example, one of our suppliers 
may be Royal Mail – for postage of audit reports to the 
Audited Body and to PSAA.  It is unlikely that Royal Mail will 
be open to amending its normal terms to include identical 
conditions.  In general, many of our supply contracts will 
include obligations to comply with the law but we may not 
have the detail of clauses 4.9.2 and 4.9.3. 
 

Amended Reworded. 
 

70 
 

Clause 4.11 - Right to audit in the event of suspected bribery 
is unlikely to be workable.  In the event of such suspicions, 
PSAA should be notifying statutory authorities – who would 
have the rights referred to in this clause.  Should PSAA have 
suspicions and invoke this clause it may well amount to a 
form of “tipping off” and itself be unlawful.   
 

No change Clause reworded. 
 

71 Clause 9.7 - It would be helpful if the obligation indemnity to 
PSAA has some reference to PSAA mitigating its costs. 
 

No change This clause is in the current contracts.  
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72 Clause 5.3 -  The more troublesome requirement in this 

clause is “The Supplier shall further, as required by PSAA, 
afford such access on reasonable notice to PSAA and any 
persons authorised by the PSAA to all and any premises, 
documents, information, records or other data”.  First, we 
would never allow access to “all and any” our premises – this 
would inevitably compromise our duties of confidentiality to 
other clients.  We’d expect to provide access to a meeting 
room. 
 
5.3 - However, access to “documents, information, records or 
other data” is another matter.  Generally audit working papers 
are private to the auditor and auditing standards preclude 
making them available to the audit client.  There may be a 
different regime in mind (for example, with some national 
public sector audits we are only undertaking fieldwork, 
working to a defined methodology and reporting to the 
principal auditor – who actually provides the audit opinion, in 
which case we do make working papers available to that 
auditor as it’s their opinion).  Generally the position is that the 
auditor provides the opinion and must stand by it, there isn’t 
any second guessing by the client – with inspection of audit 
files a matter for the FRC and the ICAEW.  Much depends on 
the intent of this clause – if this about cost planning, 
confirming work levels etc then we can accommodate but the 
words “all and any” give quite the wrong impression – clause 
38 looks right. 

Amended 
 
 
 
 
 
 
 
 
 
No change 

Access to all premises is not required so the clause has been 
reworded. 
 
 
 
 
 
 
 
 
Access to information is required to allow PSAA to review files from 
time to time for fee variation purposes and to see audit files to confirm 
work has been done and why.  
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73 
 

Clauses 12-16 - We have some concern about the package 
of clauses around revocation and about the process where 
revocation is because of threat to independence. This is 
noted in 12.4 as counting towards “the sufficiency of audit 
appointments…where not notified in accordance with clause 
13.5”. Clause 13.5 says we can decline an audit offered on 
the grounds of independence “provided that the Supplier 
shall have notified PSAA of such reasons prior to or as at the 
date of this Contract”.   Our doubt here is that this seems to 
draw a fixed position at the contract date and takes no 
account of life moving on, so what happens if PSAA needs to 
make an audit appointment after the contract date? This 
suggests we either have to maintain our independence as 
stated at the contract date (i.e. not enter into any new non-
audit relationships with bodies we aren’t initially appointed to 
– somewhat impracticable) or risk having our notional value 
reduced if we are offered a new one after the contract date 
but have since become conflicted.  We are sure this isn’t the 
intent and this might be clarified? 
 

Amended It is not the intent that firms should maintain independence from bodies 
they are not initially appointed to.  
If suppliers take on consultancy work after the contract date they do so 
knowing they risk us not being able to achieve the minimum guarantee. 
In practice we will ask firms if they are independent of future proposed 
appointments as they arise.  
 
Clauses 12.4 and 13.5 reworded to make clearer our intent. 

74 
 

Clause 13.5. The reference to “date of this Contract” may not 
capture PSAA’s intent.  We have to submit information for all 
audited bodies showing whether we are conflicted (on a 
red/amber/green basis) alongside the tender on 10 May. 
Inevitably there will be movement on this position by the time 
the contract is awarded – we can’t expect our Non-Audit 
colleagues to stand still.  We would hope that PSAA would 
recognise this and be flexible, and to be fair the wording in 
13.5 does say “prior to or as at the date of this contract” 
which does suggest a degree of interaction and flexibility up 
to signing the contract and not necessarily fixed on 10 May.  
However, it could also be interpreted as suggesting our 
conflict position is fixed on 10 May (which is ‘prior to’ the 
contract date).  Could this be clearer about subsequent 
notifications – or allow for some dialogue as intentions for 
Lots become clearer and PSAA actively requesting details of 
changes? 
 

Amended Addressed see point 73 above. 
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75 Clause 26.1 - An obligation to indemnify is not appropriate in 

an audit contract.  We would expect this condition to make 
clear that any liability is subject to a court of competent and 
final jurisdiction holding that the Supplier had breached its 
duties to the Audited Body (or PSAA) and that the breach has 
caused such loss or damage in such amount as is assessed 
by the court applying principles of recoverability (or 
otherwise) of damages under the laws of England & Wales 
after taking into account the responsibilities (if any) of others.  
 

Amended Clause 26 is appropriate. Amended as per points 5 and 13 above. 

76 Clause 27.1 - We would suggest a mutual limitation of liability 
between the Supplier and PSAA.   
The costs of working with unlimited liability are high due to 
the need for significant review effort and it may be more cost-
effective (to Audited Bodies) if we operate with a limitation of 
the Supplier’s liability to Audited Bodies.  Is this permitted or 
prohibited by the 2014 Act? 
 

No change Suggestion not agreed. 
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77 Clause 31 - PSAA clearly has a detailed appreciation for the 

2014 Act.  We’d like to understand how the proposed 
contracting relationships will operate to provide a contractual 
agreement between the Supplier and an Audited Body as 
required by ISA 210 (if that is necessary).  We presume there 
has been a lot of analysis by PSAA and would welcome an 
explanation for the proposed contracting structure – in 
particular why the arrangement could not be better arranged 
as direct contracts between the Audited Body and the 
Supplier (extending third party rights to the PSAA on certain 
matters). 
 
Clause 31 - At the moment, it is difficult to see how an Audit 
Certificate is provided – unless addressed to PSAA.  We 
presume the intent is that the Supplier owes a duty of care to 
the Audited Body (and, specifically, not to PSAA) in relation 
to the Audit Certificate.    This section 31 would benefit from a 
lot more clarity about responsibilities between Supplier, 
PSAA and Audited Body.  This impacts on other comments 
regarding what appears a bi-lateral relationship between the 
Supplier and PSAA (see first note on 4.4 above and 33 
below). 
 

No change 
 
 
 
 
 
 
 
 
 
 
 
No change 

The relationship between the supplier and the body will be a statutory 
one as set out by the Act. Bodies have opted in to our arrangements 
for appointments so they do not have any contractual arrangements 
with the suppliers. The only contractual relationship is between PSAA 
and the supplier. 
 
 
 
 
 
 
 
The supplier will have a statutory duty to provide an audit certificate to 
the audited body under the LAAA 2014 at all bodies where it is 
appointed as auditor by PSAA.  The firm has misunderstood the point 
of the contract, i.e. it is only about giving PSAA the ability to make 
statutory appointments.  
 
 



AGENDA NO: 09 Appendix A 

Page 18 of 23 

Ref. Detail of the feedback received Action Rationale and/or rewording  
78 
 

DPA Definition and Clause 32 - This section on the Data 
Protection Act will soon need to be updated with the EU 
General Data Protection Regulation.  We expect that there 
will be some discussion on these conditions over the coming 
months – for example on whether positioning the Supplier as 
a Data Controller in relation to Audited Bodies will necessarily 
be appropriate (although we appreciate the intent). 
 
Clause 32.3.7/8 - We note reference to “sub-contract” and 
feel that this is correct in terms of the DPA but not the same 
as used elsewhere in the contract.  We would not expect to 
sub-contract any of the audit services (other than to entities 
controlled by this firm).  However, we will inevitably use “sub-
processors” as we outsource much of our information 
systems management.  Furthermore, those systems are 
managed on an international basis so occasionally outside 
the European Economic Area (with very incidental processing 
of personal data – e.g. bulk copying of files when correcting 
faults outside European working hours).  That is, we would 
expect to discuss all our processing arrangements and seek 
the consents required by these two clauses. 
 
 

No change 
 
 
 
 
 
 
 
No change 

Legal advice is we are not required to anticipate future law. 
 
 
 
 
 
 
 
These provisions are in all the current contracts. 
  
 

79 
 

Clause 33.6.3 - Allows PSAA to disclose to government 
departments – and presumably to Audited Bodies?   
 

Amended Reworded to clarify that PSAA may disclose to Government Depts and  
Audited Bodies. 
 

80 Clause 37 - We recognise the intent of assigning Intellectual 
Property Rights in Deliverables to PSAA but note the 
exclusion of Pre-Existing Rights in clause 37.3.  We turned to 
PSAA’s own Annual Report and Accounts, particularly the 
Auditor’s Report on page 22.  We could have written it 
ourselves!  The fact is that audit opinions are based on 
ICAEW standards and on International Auditing Standards 
(UK) – the core Deliverable will almost exclusively be 
“materials … created by the Supplier prior to this Contract, or 
outside this engagement”.  It may be better to adjust this 
clause 37 so that it properly reflects this and makes clear that 
Deliverables are licenced to PSAA and the Audited Body (31) 

No change This clause works in the current contracts and will be retained. The 
deliverables are wider than just an audit opinion and include VFM 
conclusions, annual audit letters etc. as per the NAO Code. 
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for use as intended. 
 
37.3       We note the licence for PSA to “use, reproduce and 
maintain the Pre-Existing Rights” (as above, effectively to 
use, reproduce and maintain the Deliverables).  We are 
unsure what is intended by “maintain” – we would not expect 
PSAA to amend audit opinions!  Further, any use or 
reproduction should be for specific limited purposes – i.e. use 
of audit opinions by those they are addressed to and with 
further reproduction on the basis stated in clause 33.6 or for 
statutory purposes. 

81 Clause 37.5 - As with clause 5.3 above, the issue of access 
to working papers by PSAA is difficult.  Access for successor 
auditors is anticipated by auditing standards (and routine) 
and we would wish to understand how this will be amplified in 
Terms of Appointment and Supplementary Guidance. 
 

No change This clause will be required from time to time to allow PSAA to assess 
quality, deal with fee variations etc. 
 

82 Clause 56 Dispute resolution - we are uncomfortable about 
expert determination as a means of resolving disputes on 
auditing issues, although we note that findings are not 
binding.  It may be worth considering mediation as an 
alternative? 
 

No change This has been considered and a decision made to retain this approach.  

83 
 

Execution as a Deed - It is difficult for us to arrange approval 
for Deeds and we would have a strong preference for the 
agreement to be a conventional contract (there is clear 
consideration).  We are unsure of any advantages to using a 
Deed? 
 

Potential to 
amend 

This could be arranged if the audit firm wins a contract and does not 
wish to execute as a deed. 

84 Schedule 4 – employment matters. 1.4 - We would like to 
discuss with you a carve-out of the indemnity set out in this 
clause. We would not expect to take on potentially unlimited 
liability relating to pre-transfer employment matters. 
 

No change This is a matter for TUPE law not PSAA. PSAA are not party to any 
transfer of staff. 
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85 Clause 2.7.2 - We would expect during this period to be able 

to make standard remuneration decisions in accordance with 
our annual salary and bonus review processes without 
seeking input from PSAA. 
 

Amended Addressed see point 41. 

86 Clause 3.3 says that an appointed auditor is not acting as an 
agent for PSAA  but clauses 19.1 and 19.2 state that the 
appointed auditor will be acting as an agent of PSAA  when 
it’s collecting fees from audited bodies. Clause 30 makes it 
clear that there is no agency relationship except as provided 
in clause 3 and clause 19.2. This is fine for clause 19.2 but 
should also refer to clause 19.1 and it is inaccurate in respect 
of clause 3 where it states clearly that there is no agency 
relationship! 
 

Amended Clause 30 amended. 
 

87 Clause 5.3 says that the provision of services will be subject 
to the Contract Reporting Requirements and clause 39 
Monitoring of contract performance says that the supplier will 
comply with the monitoring arrangements set out in the 
Contract Reporting Requirements. However, I’m not sure 
where these Requirements are set out… 
 

Amended Clause 5.3 has been reworded. 

88 Clause 20.3 requires payment to be made by an appointed 
auditor to its sub-contractor (if used) within a specified period 
not exceeding 30 days from the receipt of a valid invoice. 
‘Valid’ seems to me to be very vague, but has not been 
included in the definitions section. What if an invoice is 
completely inaccurate but valid in the sense that it’s a valid 
VAT invoice? 

Amended Addressed see point 3. 
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89 Clause 25.2 sets out the levels of insurance cover which 

appointed auditors must have, but these are not entirely 
consistent with the Part B selection questionnaire document: 
‐ Employers’ liability insurance – selection questionnaire – 

at least £5m; draft contract – minimum limit of 
indemnity  as required by law 

‐ Public liability insurance – selection questionnaire – at 
least £10m; draft contract – adequate to cover all risks in 
the performance of the contract 

‐ Professional indemnity insurance – selection 
questionnaire – at least £10m; draft contract – minimum 
limit of indemnity of £10m for each individual claim or 
such higher limit as PSAA may reasonably require  

 

Amended Insurance provisions have been tidied up and made consistent. 
 

90 Clause 28.2 sets out the actions to which the indemnity in 
clause 28.1 applies. These include s.28 declarations that an 
item is contrary to law, s.29 advisory notices, and 
applications for judicial review under s.31. However, it 
doesn’t refer to clause 24 public interest and written 
recommendation reports (recently issued in respect of 
Birmingham and the Isles of Scilly!). Should these be 
considered for inclusion? 
 

Amended The reworded clause 28 makes it clear that these are included. 

91 Clause 32 sets out requirements in respect of the DPA but 
makes no reference to the EU General Data Protection 
Regulation which comes into force in May 2018. 
 

No change See point 78. 
 

92 Clause 34.1 says that PSAA is subject to FOI. However, in 
Part A Guidelines for Potential Suppliers it appears to say in 
paragraphs 94-96 that PSAA is only bound by FOI until the 
Audit Commission is removed from schedule 1 of the FOI Act 
and that this is currently expected to be the end of March 
2018 so that PSAA will not be subject to the FOI Act from 1 
April 2018. 

Amended The clause has been reworded to clarify the position.  
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93 Are Audited Bodies able to terminate a Supplier’s 

appointment in the event of non-performance or would we 
need to rely on the PSAA to do it? Due to clause 14 it 
appears that only the PSAA can terminate an appointment 
but it is unclear how this sits alongside the right of the Audit 
Bodies to enforce the terms of the contract under clause 31. 
Is there an agreement between the PSAA and the Councils?  
 

No change There is no contractual agreement between PSAA and the Councils. It 
is only PSAA that can terminate an appointment.  
 
Clause 31 rights are to do with the indemnities that bodies are party to, 
for example. 

94 Do the councils have an opportunity to comment on whether 
they want the contract extended?  

No change In due course, PSAA will ask its Advisory Panel and take account of its 
view. The contract is only a means by which appointments can be 
made; appointments and the contract do not need to be the same 
length. 
 

95 Termination of appointment of Supplier clause 14 - This 
clause only relates to termination of an appointment with an 
individual Audit Body. Would we be informed of a removal by 
another Council in these circumstances and given the 
opportunity to review whether we want to also terminate our 
arrangement?  
 
If so, the option could be included in clause 14 or clause 41 
that in the event of a breach in relation to an Audit 
Appointment that the PSAA may, acting reasonably and 
following consultation with the other councils, terminate their 
other appointments. 
 
What timescales will PSAA work to appoint a new Supplier 
and also if the council will be consulted before the removal of 
the Supplier.  
 

No change This would depend on the circumstances leading to the termination. It 
is only PSAA that can terminate an appointment in any event. 
 
A new appointment would be made immediately and the body would 
be consulted. 
 
 

96 Performance Monitoring - Suppliers are required to comply 
with the PSAA’s Contract Reporting Requirements. These 
requirements are not defined in the contract. Would it be 
beneficial to insert a template report in the Contract?   
 

No change These will be discussed with the Advisory panel in due course and will 
be kept separate from the contract to retain flexibility. 
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97 Terms of appointment are defined as being for the purpose of 

clarifying the standard PSAA term under which the Supplier 
shall perform the services under this contract including 
Contact Partner Letters. I am unclear as to the purpose of 
these Terms of Appointment Letters and would like 
clarification as to when they’re used and how they sit with the 
Agreement.  
 

No change The current version is on our website and are about general 
procedures, they are separate from our contracts to allow flexibility. 
 
http://www.psaa.co.uk/appointing-auditors/terms-of-appointment/ 
 

98 The carrying out of appropriate staff vetting procedures. The 
PSAA may require that they have undergone a DBS check. 
Would PSAA expect all staff working on the services to have 
undertaken a DBS check? 
 

No change DBS checks would not necessarily be required. 
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